THE  ONTARIO  HUMAN  RIGHTS  CODE, 
R.S.O.  1970,  c.  318,  as  amended 


IN  THE  MATTER  OF;     The  complaint  made  by  Mr.  Ishar  Singh 

of  Unionville,  Ontario  alleging  dis- 
crimination in  employment  because  of 
his  creed  by  Security  and  Investigation 
Services  Limited,  131  Pears  Avenue, 
Ontario. 


APPEARANCES;  Mr.  John  Laskin  -  Counsel  for  the 

Ontario  Human  Rights  Commission  and 
Mr.  Ishar  Singh 

G.G.  Robinson,  Esq.,  Q.C.  -  Counsel 
for  Security  and  Investigation  Services 
Limited 


A  HEARING  BEFORE      Peter  A.  Cumming,  appointed  a  Board 

of  Inquiry  in  the  above  matter  by  the 
Minister  of  Labour,  The  Honourable  Bette 
Stephenson,  by  form  of  Appointment 
dated  January  11,  1977  to  hear  and  decide 
the  complaint. 


DECISION  AND  ORDER 


Preliminary  Point 

The  Complaint  (filed  as  Exhibit  1)  was  against  "Security  Investigation 
Services  Protection  Company,"  131  Pears  Avenue,  Toronto,  Ontario.  At 
the  very  beginning  of  the  hearing  Mr.  Robinson  pointed  out  that  the 
proper  name  of  the  "person"  against  whom  the  complaint  is  alleged  is 
"Security  and  Investigation  Services  Limited"  (which  corporate  entity 
carries  on  business  using  the  name  "Security  Investigation  Services 
Protection  Company").    On  the  motion  of  Mr.  Laskin,  agreed  to  by 
Mr.  Robinson,  the  Complaint  was  amended  so  that  "Security  and  Investigation 
Services  Limited"  was  the  person  named  in  the  complaint  as  alleged  to 
have  contravened  The  Ontario  Human  Rights  Code.  R.S.O.  1970,  c.318,  as  amended. 
Accordingly,  "Security  and  Investigation  Services  Limited"  thereupon  was 
joined  as  a  party  to  the  proceeding  before  this  Board  of  Inquiry. 

The  Evidence  as  to  the  Factual  Situation  Related  to  the  Complaint 

The  evidence  in  this  hearing  was  straightforward,  and  not  really 
in  dispute  in  respect  to  any  substantial  item.    Mr.  Ishar  Singh, 
the  complainant,  52  years  of  age,  was  born  in  India,  and  has  resided 
in  Canada  for  the  past  6  years.    He  is  a  practising  member  of  the  Sikh 
faith,  and  has  been  from  birth.     Indeed,  he  is  a  "minister  of  divinity 
of  Sikhism"  registered  with  the  government  of  Ontario  to  celebrate 
marriages,  has  studied  the  Sikh  religion  in  school  and  through  the 
temples  he  has  attended,  and  is  permitted  to  conduct  religious  services. 
At  the  time  of  the  hearing  the  complainant  was  employed  as  a  real  estate 
salesman,  and  had  been  for  approximately  the  previous  year. 
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On  December  5,  1975,  in  response  to  a  newspaper  advertisement,  the 
complainant  telephoned  Security  Investigation  Services  Limited  (here- 
inafter called  "Security")*  was  told  to  call  back  a  few  days  later,  and 
did  so  on  December  9,  at  which  time  he  was  informed  that  he  should  come 
down  to  Security's  premises  for  an  interview.     On  December  10,  he 
attended  at  Security's  premises,  131  Pears  Avenue,  Toronto.  Reading 
through  the  form  of  application  given  to  him,  he  noted  that  his  height, 
being  5  feet  5  inches,  was  some  3  inches  less  than  the  stated  re- 
quirement in  the  form  of  application.    Concerned  about  this  restriction, 
and  unsure  as  to  whether  there  was  any  point  in  pursuing  further  the 
application,  he  spoke  to  Mr.  Alexander  Davis,  the  recruiting  officer 
of  Security,  about  the  height  requirement.     The  complainant  says 
Mr.  Davis  quite  candidly  advised  him  that  there  would  not  be  any  problem 
in  respect  to  the  height,  however,   the  policy  of  Security  was  to  only 
hire  clean-shaven  persons,  and  those  who  could  comply  with  the  uniform 
requirement,  which  necessitated  the  wearing  of  a  hat.     Mr.  Singh  testi- 
fied that  he  responded  to  Mr.  Davis  that  it  was  impossible  for  a  Sikh, 
because  of  his  creed,  to  shave,  or  cut  his  hair  and  dispense  with  his 
turban.     Mr.  Davis  replied  that  he  was  well  aware  of  these  elements  of 
the  Sikh  faith,  but  that  Security's  policy  was  firm  on  the  point.  As 
a  result,  Mr.  Singh  did  not  complete  an  application  form,  and  filed  a 
complaint  the  next  day  on  the  basis  that  he  was  discriminated  against 
in  violation  of  section  4(1) (a)  of  the  Ontario  Human  Rights  Code.  R.S. 0.1970, 
c.318,  as  amended.     This  provision  reads 
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ii 


No  person  shall, 


refuse  to  refer  or  to  recruit  any  person 
for  employment; 


because  of. 


creed 


.  of  such  person  . 


ii 


Mr.  Ashmead  Sackrule  was  the  investigating  officer  on  behalf  of  the 
Human  Rights  Commission.     On  March  16,  1976,  he  attended  upon  Security's 
premises,  and  spoke  with  various  members  of  the  management  of  the  firm, 
Mr.  W.  H.  Watson,  the  assistant  regional  manager,  Mr.  Byron  J.  Thompson, 
the  personnel  manager,  and  Mr.  Alexander  Davis,  the  recruiting  officer. 
The  regional  manager,  Mr.  Harmon  was  also  present.     These  management 
employees  of  Security  willingly  and  readily  confirmed  to  Mr.  Sackrule 
the  employment  policy  of  Security,  specifically,   that  Security  guards 
had  to  be  clean-shaven  and  neat  in  appearance.     During  the  discussion, 
Mr.  Harmon  decided  that  he  wanted  to  consult  with  his  attorney,  Mr.  G.  G. 
Robinson,  before  discussing  the  matter  further. 

Mr.  Sackrule  met  with  Mr.  Robinson  on  March  19,  1976  at  which  time 
Mr.  Robinson  cleared  the  way  for  further  investigation. 

On  April  27,  1976,  Mr.  Sackrule  returned  to  Security's  premises. 
At  this  time  he  determined  that  the  telephone  receptionists  of  Security 
did  not  have  any  instructions  to  screen  out  individuals,  from  inquiring 
job  applicants,  on  a  creed  basis.  At  this  time  he  was  also  given  sample 
advertisements  (exhibit  2)  which  advertisements  do  not  have  any  specifi- 
cations as  to  a  prerequisite  of  being  clean-shaven.  Mr.  Sackrule  spoke 
with  Mr.  Thompson  about  the  height  requirement,  and  Mr.  Thompson  confirmed 
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that  the  height  requirement  was  often  waived.   (Mr.  Watson  was  to  confirm 
this  also  in  his  later  testimony). 

Mr.  W.  H.  Watson,  assistant  regional  manager  of  Security,  gave  evi- 
dence as  to  Security's  employment  policies  and  practices.     Security  is 
a  large  firm,  employing  some  2,400  security  guards. 

A  "GENERAL  INSTRUCTIONS  FOR  SECURITY  GUARDS"  of  Security's  was  filed 
as  exhibit  13.     This  document  includes  very  specific  instructions  and 
requirements  as  to  habits,  uniform,  etc.,  including  the  following  provision 
under  the  subtitle  "Appearance": 

"Guards  will  be  properly  dressed  in  S.I.S.  authorized 
uniform  whenever  on  duty.     A  mixture  of  uniform  and 
civilian  dress  is  not  permitted  either  on  duty  or 
in  public. 

Personal  cleanliness  and  neatness  are  basic  require- 
ments for  guides  and  security  officers.  Uniforms 
should  never  be  allowed  to  become  frayed  or  spotted. 
Neatness  in  appearance  calls  for  a  clean-shaven  face, 
hair  properly  cut,  finger  nails  and  hands  clean, 
and  shoes  polished." 

The  requirement  therein  as  to  "Uniform"  includes  the  following: 

"A  clean,  well  pressed  uniform  will  go  far  in 
obtaining  both  obedience  and  respect  in  dealing 
with  our  client  and  the  public.     It  will  also 
contribute  greatly  to  the  morale  of  the  individual 
guard  and  the  service  as  a  whole." 

"Issue  clothing,  only,  will  be  worn  on  duty." 


"The  alteration  of  any  clothing  ...  is  forbidden 
without  permission  of  S.I.S." 

"Uniform  shall  be  worn  as  described  hereunder: 
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"CAP    The  cap  must  be  worn  squarely  on  the  head 
•   •  • 

The  instructions  also  include  a  provision  that  "guards  are  subject 
to  dismissal  for  .   .   .     Conduct  unbecoming  a  guard  or  prejudicial  to 
discipline" . 

Page  2  of  the  "general  orders"  of  Security  was  filed,   (exhibit  14), 
which  include  the  following: 

"Guards  will  be  properly  dressed  in  S.I.S.  authorized 
uniform  whenever  on  duty.     A  mixture  of  uniform  and 
civilian  dress  is  not  permitted  either  on  duty  or  in 
public . 

Personal  cleanliness  and  neatness  are  basic  require- 
ments for  guards  and  security  officers.   .   .  Neatness 
in  appearance  calls  for  a  clean-shaven  face,  hair  properly 
cut  .   .   .  ." 

Mr.  Watson  testified  as  to  the  policy  behind  these  requirements.  He 
said  that  the  purpose  of  such  rules  is  to  distinguish  guards  from  the 
general  public  so  as  to  better  enable  the  guards  to  carry  out  their 
duties.     He  said  that,  for  example,  as  people  go  to  guides  in  emergency 
situations  it  is  necessary  that  guards  be  easily  identifiable. 
Mr.  Watson  stated  that  in  discussions  with  clients  Security  stresses 
that  its  guards  will  be  clean-shaven  and  neat .    Mr.  Watson  emphasised 
that  Security  wants  its  guards  to  meet  the  expectations  of  the  community 
as  perceived  by  Security.    Mr.  Watson  stressed  that  Security  is  in 
business  to  please  its  clients,  and  the  company  did  not  want  to  do  any- 
thing inconsistent  with  what  Security  perceives  the  public  thinks  is 
required  in  the  appearance  and  demeanour  of  a  security  guard.     In  his 
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view,  Security  was  trying  to  match  its  guards  with  the  "public  image 
of  what  a  security  guard  is".     In  cross  examination,  he  admitted  that 
Security  had  never  made  any  actual  studies  to  identify  more  specifi- 
cally what  might  be  acceptable  or  unacceptable  to  its  clients  in 
respect  to  the  appearance  and  dress  of  security  guards.     So  far  as 
Mr.  Watson's  knowledge  went,  Security  had  never  spoken  with  a  customer 
about  the  possibility  of  a  guard,  being  a  Sikh,  wearing  a  beard  and  a 
turban.  There  had  only  been  two  incidents  in  which  Security  had  en- 
countered such  a  problem.     The  first  incident  was  when  Mr.  Mahl  Singh 
had  been  told  to  shave  and  not  wear  a  turban  or  he  would  not  be  hired, 
and  he  had  complied  with  this  stipulation.     The  second  incident  was  the 
one  before  this  tribunal.    Mr.  Watson  did  not  know    how  Security's  policy 
had  been  formulated  within  the  corporation,  and  conjectured  that  the 
policy  probably  went  back  to  the  1950 's.     On  cross-examination,  he  said 
that  mustaches  are  now  permissable,  because  they  meet  the  required 
"level  of  acceptability  in  the  community." 

A  sample  "Invitation  to  tender,"  of  the  federal  Government's 
Department  of  Supply  and  Services  was  filed  as  exhibit  16,  and  it  included 
as  a  stipulation  (p. 3  of  Appendix  "A"  to  exhibit  16): 

"E  -  Personal  and  Deportment  Requirements 

■      •  • 

7.     All  personnel  must  be  neat  and  clean  and 
in  full  uniform  at  all  times." 

Also  filed  as  exhibit  17  were  some  15  "disciplinary  reports"  as 
samples  of  warnings  given  to  Security  guards  by  management  for  not 
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wearing  the  required  full  uniform,  or  having  hair  that  was  too  long,  or 
similar  violations  of  the  rules. 

Commission  counsel  filed  as  exhibit  10  a  letter  dated  July  29,  from 
Security  and  signed  by  Mr.  Harmon,  regional  manager  of  Security,  directed 
to  the  Minister  of  Labour,  which  includes  the  following: 

"Mr.  Singh's  complaint  (No.  4014)  was  registered 
with  your  Department  on  December  10,  1975. 
In  the  body  of  the  complaint  Mr.  Singh  states 
that  he  was  advised,  during  his  job  interview, 
that  it  was  SIS  policy  "only  to  hire  clean- 
shaven persons  who  do  not  wear  turbans." 

Sometime  later  Mr.  Sackrule  visited  this  office 
and  advised  us  of  this  complaint.    We  informed 
Mr.  Sackrule  that  the  complaint  had  been  cor- 
rectly reported  to  him.    We  confirmed  that  it 
is  SIS  policy  to  hire  only  people  who  are 
clean-shaven  and  who  will  conform  to  the  Com- 
pany uniform  requirements.    We  asked  Mr.  Sackrule 
to  state  whether  this  was  a  violation  of 
Mr.  Singh's  human  rights  and  Mr.  Sackrule 
was  unable  to  do  so." 


"Our  position  is  simply  this:     If  we  are 
right  we  have  always  been  right  and  if 
we  are  wrong  we  have  always  been  wrong. 
At  no  time,  however,  have  we  attempted  to  hide 
or  distort  our  position  or  our  policy.  Your 
Department  has  taken  eight  months  to  carry  out 
an  investigation  to  prove,  not  that  facts  are 
at  variance  with  our  stated  position,  but 
that  they  are  the  same.    Your  representative 
now  suggests  that  we  violate  our  own  policy, 
without  any  determination  being  made  as  to 
the  legality  of  our  position." 
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The  Practice  of  Other  Employers 

Some  evidence  was  led  first,  as  to  the  practice  of  other  employers 
in  the  'security  guard'  industry,  and  second,  as  to  the  practice  of 
employers  generally  in  respect  to  the  hiring  of  Sikhs . 

Mr.  Tapishar  Singh,  28,  son  of  the  complainant,  and  also  a  Sikh, 
testified  that  in  1974  he  was  hired  and  worked  for  several  months  as  a 
security  guard  with  "Alert  Security"  of  1  Yonge  Street,  Toronto,  and  that 
neither  his  employer  nor  anyone  else  questioned  his  use  of  a  turban,  his 
long  hair,  or  the  fact  of  his  having  a  beard.    He  said  his  duties  as  a 
security  guard  took  him  to  work  in  model  homes,  sales  offices,  and  a 
business  known  as  "Sam  the  Record  Man".     He  worked  part-time  as  a  security 
guard  on  and  off  until  the  past  year.    He  testified  it  was  never  sug- 
gested to  him  that  he  should  wear  the  hat  which  came  as  part  of  the 
uniform  usually  worn  by  the  security  guards  of  that  employer,  rather 
than  his  turban. 

Bikram  Singh  Chahal,  43,  a  Sikh,  testified  that  he  had  worked  for 
Alert  Security  for  some  2  years,  9  months  and  during  that  time  worked 
in  warehouses  and  such  other  places  as  K  Mart  in  Toronto.     He  stated 
there  were  not  any  complaints  about  the  fact  of  his  having  a  beard  and 
wearing    a  turban  during  the  period  of  his  employment. 

Manminder  Singh,  21,  a  practising  Sikh,  at  present  a  real  estate 
firm  employee,   testified  that  he  had  formerly  worked  part-time  with 
Alert  Security  as  a  security  guard.     His  duties  included  such  tasks  as 
controlling  the  access  of  people  to  premises  after  regular  office  hours, 
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and  working  in  K  Mart  as  a  watchman.     He  said  he  had  never  experienced 
questions  or  complaints  about  the  fact  of  having  a  beard  or  wearing  a 
turban.     He  estimated  that  there  were  about  50  to  75  security  guards 
employed  in  all  by  Alert  Security,  this  including  from  10  to  15  guards 
of  the  Sikh  faith. 

Mr.  Sackrule  testified  that  during  his  investigation  he  determined 
that  Alert  Security  does  employ  Sikhs  as  security  guards,  but  did  not  make 
enquiries  as  to  other  firms  engaged  in  the  'security  guard'  business. 
Mr.  Watson,  in  his  testimony  on  behalf  of  Security,  said  that  there  were 
perhaps  60-80  'security  guard'  firms  in  Ontario,  but  he  was  unsure  as  to 
the  practice  of  other  firms  in  respect  to  the  hiring  of  Sikhs,  and  had 
made  no  inquiries  in  this  regard. 

As  to  the  employment  of  Sikhs  in  businesses  other  than  those 
involving  'security  guards'  testimony  was  given  by  Mr.  Gurcharan  Singh 
Jauhal,  presently  a  science  teacher  employed  in  Scarborough.    He  testi- 
fied that  the  Sikh  community  had  brought  pressure  to  bear  upon  the 
Toronto  Transit  Commission  a  few  years  ago  to  change  its  employment  policy 
so  that  Sikhs  could  be  employed  as  public  transit  drivers.    A  letter 
from  the  Human  Rights  Commission  dated  January  24,  1974  to  a  repre- 
sentative of  the  Sikh  community  (filed  as  exhibit  9)  suggests  that  at 
that  time  the  Toronto  Transit  Commission  changed  its  policy  so  that  a 
member  of  the  Sikh  faith  could  wear  a  turban  and  retain  a  beard  and  be 
considered  for  a  position  as  a  driver  of  a  public  transit  vehicle  pro- 
vided the  applicant  met  the  other  standard  requirements  for  the  position. 
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Mr.  Jain  Singh  Minhas  testified  that  Sikhs  had  experienced  problems 
with  the  United  States  army  in  respect  to  uniform  requirements  being  in 
conflict  with  the  Sikh  requirement  of  having  a  turban  and  beard.  Filed 
as  Exhibit  8  was  a  photo-copy  of  a  letter  of  March  27,  1974  on  the  letter- 
head of  the  Department  of  the  Army  to  a  Sikh  representative,  from  a 
Brigadier  General  M.C.  Ross.    This  letter  suggests  the  U.S.  army  adopted 
a  change  in  its  policy  at  that  time  whereby  b  ona  fide  Sikhs  would  be 
permitted  to  deviate  from  the  "established  army  appearance  standards" 
because  of  "sincere  religious  convictions". 

The  Evidence  as  to  the  Nature  of  the  Sikh  Religion 

Evidence  was  given  as  to  essential  aspects  of  the  Sikh  religion. 
Mr.  Ishar  Singh,  the  complainant,   testified  that  it  is  an  essential 
element  of  a  Sikh's  faith  to  "never  hurt  any  hair  of  his  body  throughout 
his  life",  and  that  to  do  so  is  a  serious  sin,  and  amounts  to  a  cor- 
ruption of  the  person.     The  requirement  of  not  shaving,  and  wearing  a 
turban,  is  set  forth  in  the  authoritative  teachings  of  the  Sikh  faith. 

Mr.  Jain  Singh  Minhas,  a  Sikh  "Minister"  living  in  Toronto  for 
the  past  six  and  one-half  years  testified  on  this  point.     Filed  as 
Exhibit  A  was  a  Certificate  of  Registration  issued  by  the  Province  of 
Ontario  authorizing  him  to  perform  marriages.     Filed  as  Exhibit  5  was 
a  copy  of  a  booklet,  the  title  of  which  in  English  is,  "The  Initiation 
Ceremony  in  Sikhism." 

The  following  passages  are  included: 

"Sikhs  were  to  wear  five  articles  whose  names  begin 
with  a  K.     Kes ,  long  hair  ....  (p9) 
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"The  instructions  of  the  Guru  .   .  . 

7.  You  should  wear  kesh,  kangha ,  kripan, kachh  and  kara 
on  your  body  considering  them  the  principal  symbols  for 
inculting  bravery.     (p. 10) 


14.     The  Singhs  should  never  remain  with  naked  head 
except  while  taking  a  bath  .... 

17 .     The  .  .   .  removing  the  hair  from  the  head  .   .  . 
[is]  strictly  prohibited  .  .   .  Any  violation  will  cause 
the  fall  of  the  persons  concerned,     (p. 11)" 

Filed  as  Exhibit  6  was  (the  English  title)  "A  Guide  to  the  Sikh 

Way  of  Life",  which  included  the  following: 

"II.     Living  According  to  the  Gurus'  Teachings 


(t)  Any  clothing  may  be  worn  by  a  Sikh  provided  it  includes 
a  turban  (for  males)  .   .  .   .   (p. 9)" 


2.      "The  Baptism  Ceremony 


(f)      Those  undergoing  baptism 

should  have  the  five  K's  (unshorn  hair,    .   .  ,")(p.l3) 


"You  must  keep  the  five  K's  and  are  forbidden  to: 


(iv)  cut  your  hair.     (p. 15) 


(j)      The  newly  baptised  Sikhs  are  told  not  to  associate  with: 


(vii)  apostate  Sikhs  who  do  not  keep  the  five  k's  (p. 15) 
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The  five  k's.     The  five  symbols  or  uniform  of  a  baptised 
Sikh.     Namely:     unshorn  hair  .   .   .  "(p. 18) 

A  copy  of  Sikh  World,  October  3,  1974  was  filed  as  exhibit  7  which 
included  an  article  (pp  4  to  7)  written  by  Dr.  Ganda  Singh  "On  the 
Importance  Of  Hair  And  Turban  To  The  Sikhs".     The  following  is  a  passage 
therefrom  (p.  4): 

"The  'Res',    'Kesha' ,  or  hair  is  an  indispensable 
main  essential  of  the  Sikh  faith  as  enunciated  by  the 
Sikh  Guru  Gobind  Singh  at  the  time  of  the  institution 
of  the  Sikh  baptismal  ceremony  in  1699.    It  was,  and 
is  still,  enjoined  upon  every  Sikh  at  the  time  of  his 
baptism  to  preserve  the  hair  of  his  head,  beard,  etc., 
uncut  and  unshaven.    With  the  shaving  of  his  head  and 
beard,  a  Sikh  becomes  an  apostate  and  is  excommunicated 
from  the  Sikh  fold.     He  is  then  no  longer  recognized 
as  a  Sikh. 

This  is  borne  out  by  the  commands  of  the  Guru 
recorded  in  his  Hukamnamas  or  letters,  in  the  Rules 
of  Sikh  Conduct- the  Rahit-namas  -  and  in  other  books  on 
the  religion  and  history  of  the  Sikhs  compiled  and 
written  by  contemporary  and  later  writers  from  the 
beginning  of  the  eighteenth  century  to  the  present  day. 

The  intact-preservation  of  the  Res  or  hair  of  the 
head  and  beard  is  further  emphasized  by  putting  the 
shaving  of  hair  under  taboo  as  the  first  don't  or 
kurahit  of  the  Sikh  faith. 

These  essentials  and  don'ts  are  fundamentals  of 
the  Sikh  faith  and  are  to  be  strictly  observed  as 
they  form  a  part  of  the  Sikh  discipline. 

The  turban  of  a  Sikh  is  an  inseparable  part  of  his 
dress  to  keep  his  hair  in  good  form  and  properly  covered". 
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Summary  of  Evidence  and  Findings  of  Fact 

The  evidence  is  straightforward  and  no  essential  item  is  in  dispute. 
Indeed,  both  counsel  are  to  be  complimented  in  the  way  they  facilitated 
the  Inquiry  through  their  introduction  of  the  evidence. 

The  complainant,  Mr.  Ishar  Singh  is  a  practising  Sikh,  who  holds 
his  religious  convictions  with  sincerity.    As  a  Sikh  he  has  a  beard  and 
wears  a  turban.     These  are  essential  symbols  of  the  Sikh  faith. 
Mr.  Robinson,  counsel  for  Security,  readily  stated  at  the  outset  of  the 
hearing  that  Security  acknowledges  and  accepts  the  religious  beliefs  of 
the  Sikhs  in  general  and  did  not  cross-examine  the  Sikh  witnesses  as 
to  these  requirements  of  their  faith.     I  find  as  a  fact  that  the  com- 
plainant, as  a  practising  Sikh,  is  required  to  wear  a  turban  and  a  beard. 
He  cannot  cut  his  hair,  or  shave  because  of  his  creed. 

What  is  meant  by  "creed"?    This  noun  is  derived  from  the  Latin 
"credo"  meaning  "I  believe".     The  Oxford  English  Dictionary^  defines 
"creed": 

»      •  • 

.    .   .  An  accepted  or  professed  system  of  religious  belief: 
the  faith  of  a  community  or  an  individual,  especially  as 
expressed  or  capable  of  expression  in  a  definite  formula." 

Webster's  New  International  Dictionary^says  that  "creed"  means: 

.   .  .  Any  formula  or  confession  of  religious  faith;  a 
system  of  religious  belief,  especially  as  expressed  or 
expressible  in  a  definite  statement;  sometimes,  a  summary 
of  principles  or  set  of  opinions  professed  or  adhered  to 
in  science  or  politics,  or  the  like;  as  his  hopeful  creed." 

''"Oxford  University  Press,  Amen  House,  London  E.C.4.  Reprinted  1961. 
2 

Second  Edition,  unabridged,  1935.     Copyright,  1934  by  G.&C.  Merriam 
Co.  Publishers,  Springfield,  Massachussetts ,  U.S.A. 
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Clearly,  Sikhism  is  a  "creed", ^  applying  this  definitional  criteria. 
The  essence  of  Sikhism  is  a  declaration  of  religious  belief. 

The  evidence  is  clear  that  Security  refused  to  consider  the  com- 
plainant for  employment  because  Mr.  Singh  insisted  that  he  would  have  to 
retain  his  beard  and  turban.     Indeed,  this  evidence  is  undisputed,  and 
the  record  is  clear  that  Security  was  at  all  times  open  and  truthful  about 
its  employment  policy.     I  find  on  the  evidence  that  Security  denied  the 
complainant  employment  as  a  security  guard  because  he  could  assume  such 
employment  only  on  the  basis  of  retaining  his  beard  and  turban. 

I  find  further  on  the  evidence  that  in  adopting  this  position, 
Security,  and  its  employees  involved  in  the  situation,  bore  no  ill 
will  toward  Sikhs  or  the  Sikh  faith.     There  was  no  intention  to  insult 
or  act  with  malice  against  the  complainant.     Security's  employment  policy 
that  employees  must  be  clean-shaven  and  wear  the  full  required  uniform 
including  hat  (which,  in  effect,  precludes  a  turban  and  long  hair)  was 
adopted  simply  to  facilitate  its  business.     Security  believed  that 
such  requirements  of  its  guards  would  make  the  guards  more  accep- 
table and  attractive  to  clients.     Security  was  not  adopting  its  position 
because  it  perceived  any  of  its  clients  consciously  bore  any  ill  will 
toward  Sikhs.     Rather,  Security  simply  perceives  its  clients  as  preferring 
security  guards  who  can  wear  the  full  uniform,   including  cap,  and  who 
will  be  neat  in  the  conventional  sense,   that  is,  be  clean-shaven. 

^""Creed"  is  defined  in  the  same  way  in  R  v.  OLRB,  ex  parte  Trenton 
Construction  Workers  Association.  Local  52.   [1963]  2  O.R.   376  at  389. 
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I  find  on  the  evidence  that  Security,  and  its  employees  in  question, 
did  not  have  the  intention,  or  motive,  of  discrimination  toward  the 
complainant  because  of  his  creed.    However,   the  effect  of  Security's 
employment  policy  was  to  deny  the  complainant  recruitment  as  one  of 
its  employees,  because  the  complainant  would  not  compromise  his  sin- 
cerely held  religious  beliefs  to  conform  with  Security's  employment  poli- 
cies . 

I  find  that  Security's  employment  policy  and  rules,  consciously 
pursued,  have  the  effect  of  denying  a  practising  Sikh,  and  specifically 
the  complainant,  employment  because  of  his  creed. 

A  critical  issue  of  law  must  then  be  considered.     If  there  is 
no  motive  of  malice    behind      Security's  employment  policy  and  rules 
against  Sikhs  and  the  Sikh  creed,  is  there  discrimination  within  the 
meaning  of  The  Ontario  Human  Rights  Code,  because  Security  pursues 
such  employment  practices?    If  there  is  no  intention  to  discriminate 
against  any  system  of  religious  beliefs,  and  the  Sikh  creed  in  particular, 
but  the  effect  of  the  policy  and  rules  in  application  is  to  exclude 
one  group,   the  Sikhs,  from  employment,   is  there  discrimination  within 
the  meaning  of  s.4(l)(a)  of  The  Ontario  Human  Rights  Code?    It  appears 
this  question  of  law  is  unique  to  Ontario  and  Canada. 
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The  legal  issues  in  this  matter  are  threefold.    First,  when  the 
regulations  of  an  employer  apply  to  all  prospective  employees  equally, 
without  the  intent  of  discriminating  against  any  religious  group,  but 
the  result  of  the  application  of  the  employment  regulations  is  to  exclude 
one  religious  group,  is  there  discrimination  within  the  meaning  of 
section  4  (1) (a)  of  The  Ontario  Human  Rights  Code?    Is  the  intent  to 
preclude  one  religious  group  a  prerequisite  to  a  violation  of  the  statute 
or  is  it  contrary  to  the  legislation  simply  to  apply  employment  regula- 
tions knowing  the  result  will  be  to  preclude  the  religious  group 
from  employment?    My  finding  is,  as  will  be  discussed  at  length,  that 
intent  to  discriminate  is  not  a  prerequisite  to  establishing  a  contra- 
vention of  The  Ontario  Human  Rights  Code,  and  that  there  can  be  discri- 
mination within  the  meaning  of  the  statute  if  the  result  of  applying 
employment  regulations  is  to  exclude  one  religious  group. 

The  second  issue  then  is  -  when  is  such  an  employment  regulation 
valid  and  when  is  it  invalid?    In  my  opinion,  an  employment  regulation 
neutral  on  the  face  of  it,  i.e.  one  that  applies  to  all  employees  or 
prospective  employees  equally  but  has  the  effect  of  excluding  one 
religious  group,  is  valid  if  it  is  shown  that  the  regulation  is  in 
good  faith  and  is  reasonably  necessary  to  the  employer's  business 
operations . 

The  third  issue  is  ancillary  to  the  second  issue.     If  an 
employment  regulation  is  neutral  in  its  terms,  but  has  the  effect  of 
excluding  one  religious  group,  does  the  onus  fall  upon  the  employer  to 
establish  that  the  regulation  is  reasonably  necessary  to  business  opera- 
tions, or  does  the  onus  fall  upon  the  prospective  employee  to  establish 
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that  the  regulation  is  not  reasonably  necessary  to  business  operations? 

In  my  opinion,  for  the  reasons  to  be  discussed,   the  onus  rests  upon  the 

employer  in  such  a  situation. 

Section  4(1) (a)  of  The  Ontario  Human  Rights  Code^  states: 

No  person  shall  refuse  to  refer  or  to  recruit  any 
person  for  employment  because  of  the. . .creed. . .of 
such  person. 

The  policy  underlying  this  legislation  is  to  provide  the  many  religious, 
racial,  and  ethnic  groups  of  Ontario,  a  culturally  plural  society,  with 
both  equality  of  respect  and  equality  of  opportunity. 

This  philosophy  is  expressed  in  federal  legislation  as  well  -  The 
Canadian  Bill  of  Rights, ^  and  in  international  laws  to  which  Canada  has 
subscribed  -  including  the  Charter  of  the  United  Nations, ^  the  Universal 
Declaration  of  Human  Rights,     the  Convention  on  the  Elimination  of  all 
Forms  of  Racial  Discrimination,     and  the  Declaration  of  the  Principles  of 
International  Cultural  Co-Operation . 

■hl.S.O.,  1970,  c.  318  as  am. 

2R.S.C.  1970,  App.  III.  p. 457. 
3 

Canada  Treaty  Series,  1945,  No.  7,  preamble,  Articles  1  and  2. 

4 

United  Nations  General  Assembly,  "Convention  on  the  Elimination 
of  All  Forms  of  Racial  Discrimination,  Resolution  2106A  (XX),  Dec  21, 
1965,  in  G.A.O.R.,  20th  Session,  Supplement  14  (A/6014)  Resolutions. 

Proclaimed  by  the  General  Conference  of  UNESCO  (United  Nations 
Educational,  Scientific  and  Cultural  Organization),  14  Session, 
November  4,  1966. 
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The  Ontario  Human  Rights  Code  includes  within  its  Preamble  and  section  9 

the  following  precepts: 

Whereas  recognition  of  the  inherent  dignity  and  the 
equal  and  inalienable  rights  of  all  members  of  the  human 
family  is  the  foundation  of  freedom,  justice  and  peace  in 
the  world  and  is  in  accord  with  the  Universal  Declaration 
of  Human  Rights  as  proclaimed  by  the  United  Nations; 

And  Whereas  it  is  public  policy  in  Ontario  that 
every  person  is  free  and  equal  in  dignity  and  rights 
without  regard  to  race,  creed,  colour,  sex,  marital  status, 
nationality,  ancestry  or  place  of  origin; 


S.  9  .  .   .  The  Commission  shall 

(a)     forward  the  principle  that  every  person  is  free  and 
equal  in  dignity  and  rights  without  regard  to  race, 
creed,  colour,  age,  sex,  marital  status,  nationality, 
ancestry  or  place  of  origin; 

The  belief  in  the  fundamental  equality  of  all  persons  as 

expressed  in  The  Ontario  Human  Rights  Code  is  fundamental  to  the  fabric 

of  our  society. 

Every  statement  about  the  nature  of  racial  discrimi- 
nation is  based,  more  or  less  explicitly,  upon  an  idea  of 
the  equality  of  human  beings,  which  has  advanced  to  its 
present  form  only  relatively  recently.    The  origins  of 
this  idea  of  human  equality  may  be  traced  to  the  tradi- 
tional Judaeo-Christian  belief  in  Fatherhood  of  God 
and  hence  in  the  brotherhood  of  men,  each  with  equal 
humanity  and  significance. 


This  perception  of  the  fundamental  equality  of  men  as  men, 
despite  the  manifold  differences  between  individuals, 
lies  at  the  heart  of  liberal  and  democratic  thought  in 
the  West.1 

A  society  which  espouses  such  a  philosophy  must  also  learn  to  be  flex 
ible  in  its  practices  to  ensure  that  its  professed  philosophy  becomes 
more  than  mere  words.    Many  religions  require  adherence  to  codes  of  dress 


A.  Lester  and  G.  Bindman,  Race  and  Law,  p. 73-4,  Penguin,  Eng.,  1972. 
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and  grooming.     Ontario,  as  a  society,  encourages  every  person  to  practice 
the  faith  of  his  or  her  choice.     To  truly  respect  and  value  different 
faiths  is  also  to  respect  the  different  codes  of  dress  and  grooming 
dictated  by  those  faiths.    We  cannot  profess  to  encourage  religious 
freedom,  yet;at  the  same  time,  refuse  employment  to  persons  who  are 
exercising  their  religious  freedom    simply  because  they  are  exercising 
that  freedom.     If  we  allow  Sikhs  to  worship  as  they  wish  because  we 
respect  their  right  to  have  religious  beliefs  which  differ  from  those 
held  by  the  majority  of  people  in  our  society,  and  yet  place  Sikhs  in  a 
disadvantageous  position  by  not  employing  them  simply  because  their 
beliefs  require  them  to  have  beards  and  wear  turbans,  we  are  being 
hypocritical. 

Thus,  even  though  Security  bears  no  ill  will  towards  the  Sikh 

religion,  its  refusal  to  offer  employment  to  Mr.  Singh  because  of  Sikh 

dress  and  grooming  practices  has  the  effect  of  denying  Mr.  Singh  his 

right  to  practice  the  religion  of  his  choice.     Discrimination  in  fact 
exists  even  though  Security  did  not  intend  to  discriminate: 

"To  put  this  more  bluntly,  human  rights  legislation  is 
a  recognition  that  it  is  not  only  bigots  who  discriminate, 
but  fine  'upright,  gentlemenly'  members  of  society  as 
well.     It  is  not  so  much  out  of  hatred  as  out  of  dis- 
comfort or  inconvenience,  or  out  of  the  fear  of  loss  of 
business,  that  most  people  discriminate.    As  far  as  pos- 
sible, these  people  should  be  given  an  opportunity  to 
re-assess  their  attitudes,  and  to  reform  themselves, 
after  being  given  the  opportunity  of  seeing  how  much 
more  severe  is  the  injury  to  the  dignity  and  economic 
well-being  of  others,  than  their  own  loss  of  comfort 
or  convenience.    However,  if  persuasion  and  concilia- 
tion fails,  then  the  law  must  be  upheld,  and  the  law 
requires  equality  of  access  and  equality  of  opportunity. 
This  is  the  'iron  hand  in  the  velvet  glove ' 


\l.  S.  Tarnopolsky,  "The  Iron  Hand  in  the  Velvet  Glove:  Admini- 
stration and  Enforcement  of  Human  Rights  Legislation  in  Canada'  ) 
[1968]  Can.  B.  Rev.  565  at  572-73. 
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The  effect  of  reading  a  requirement  of  malice  as  a  prerequisite 
into  s.  4(1) (a)  of  The  Ontario  Human  Rights  Code  would  also  be  to 
permit  descrimination  against  persons  who  hold  certain  religious  beliefs. 
For  example,  Moslems  and  Orthodox  Jews  would  not  be  able  to  work  in 
supermarket  chains  that  require  all  employees  to  work  on  Saturdays. 
Without  a  duty  placed  on  the  employer  to  try  to  accommodate  employees  1 
/  religious  practices  so  far  as  reasonably  possible,   there  could  be  no 

inquiry  as  to  the  necessity  of  such  a  stipulation  as  to  work  hours.  Thus, 
an  employer  could  devise  schemes  to  disqualify  persons  of  certain  minority 
groups  by  attaching  extraneous  conditions  to  the  contract  of  employment 
which  those  minority  group  persons  could  not  satisfy  without  breaching 
their  religious  precepts.     If  proof  of  deliberate  intent  to  discriminate 
were  required,  biased  persons  could  fairly  easily  cloak  their  bias  to 
come  within  the  'no  intent  to  discriminate '  standard  and  to  evade  the  law. 

I  am  not  suggesting  that  this  motive  lay  behind  the  Security  dress 

code.     In  fact,   the  evidence  is  entirely  to  the  contrary.     I  am  certain 

Security  is  innocent  of  all  discriminatory  intent.  Nevertheless, 

Security's  employment  practices  have  a  discriminatory  effect. 

Many  employers  use  sets  of  standards  and  other 
employment  criteria  which  have  no  valid  relation  to 
job  requirements.     Often    these  innocently  or  delib- 
erately serve  to  disqualify  members  of  minority  groups.-'- 


Tarnopolsky,  "The  Iron  Hand  in  the  Velvet  Glove:  Administra- 
tion and  Enforcement  of  Human  Rights  Legislation  in  Canada",  [1968] 
Can.  B.  Rev.   565  at  589. 
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Judge  D.  C.  McDonald,  of  the  Alberta  Supreme  Court,  Trial  Division, 
in  Re  Attorney-General  for  Alberta  and  Garesj-  held  that  intent  need  not 
be  proved  to  establish  a  contravention  of  the  Alberta  Individual  Rights 
Protection  Act^  even  though  that  statute  is  not  explicit  on  the  question 
of  intent.     The  employer  hospital  was  charged  with  discrimination  because 
the  collective  agreement  negotiated  with  male  orderlies  provided  for  a 
higher  wage  than  did  the  collective  agreement  negotiated  with  the  female 
nurses'  aides,  even  though  the  duties  of  the  orderlies  and  aides  were 
substantially  the  same.     The  orderlies  and  nurses'  aides  had  been  represen 
by  separate  bargaining  units.    The  hospital  argued  that  because  of  the 
circumstances  of  the  bargaining  processes,   there  was  no  intent  to  dis- 
criminate; hence,   the  hospital  should  not  be  liable  to  the  nurses'  aides 
for  the  shortfall  in  wages.    McDonald,  J.  found  that  the  discrimination 
complaint  as  to  unequal  wages  based  on  sex  was  "justified,  even  in  the 
absence  of  present  or  past  intent  to  discriminate  on  the  ground  of  sex. 
It  is  the  discriminatory  result  which  is  prohibited  and  not  a  discriminate: 
intent." 3 

Thus,   the  fact  that  there  was  no  discriminatory  intent  was  ir- 
relevant.    The  hospital  was  ordered  to  pay  the  lost  back  wages.  The 
Alberta  Individual  Rights  Protection  Act  is  not  express  as  to  the 
requirement  of  intent  and  instead  addresses  itself  to  the  prohibited 
conduct: 

s.  5(1)     No  employer  shall 

(a)     employ  a  female  employee  for  any  work  at  a  rate 
of  pay  that  is  less  than  the  rate  of  pay  at 
which  a  male  imployer  is  employed  by  that 
employer  for  similar  or  substantially  similar 
work . 

1(1976),  67  D.L.R.   (3d)  635. 

21972  S.A.,  c.2. 
3 

(1976),  67  D.L.R.   (3d)  635  at  695  (emphasis  added). 
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Parliament  is  now  considering  the  proposed  Canadian  Human  Rights 
Act.1    That  Bill  states  it  is  not  necessary  to  prove  discriminatory 
intent  in  order  to  establish  that  an  infraction  has  occurred. 

Section  41(3)  of  Bill  C-25  reads: 

In  addition  to  any  order  that  the  Tribunal  may  make 
pursuant  to  subsection  (2),  if  the  tribunal  finds  that 
(a)  a  person  is  engaging  or  has  engaged  in  a  discrimi- 
natory practice,  willfully  or  recklessly 
or  (b)  the  victim  of  the  discriminatory  practice  has 
suffered  In  respect  of  feelings  or  self-respect  as  a 
result  of  the  practice,  the  Tribunal  may  order  the 
person  to  pay  such  compensation  to  the  victim,  not 
exceeding  five  thousand  dollars,  as  the  Tribunal  may 
determine.      [emphasis  added] 

The  inclusion  of  the  words  "willfully"  and  "recklessly"  in  s.  41(3) 
must  mean  that  where  there  is  no  intent  to  discriminate  but  nevertheless 
discriminatory  result,   the  Tribunal  may  still  make  an  order  against  the 
discriminator  pursuant  to  s.  42(2);   that  is,  an  order  to  cease  the  dis- 
criminatory practice,  compensate  the  victim  for  lost  wages  or  for  extra 
expenses,  and/or  to  make  available  to  the  victim,  on  the  first  reasonable 
occasion,  such  opportunities  as  were  previously  denied  the  victim. 

It  is  helpful  to  consider  the  extensive  American  case  law  in  respect 

2 

to  the  issue  at  hand.     Section  703(a)  of  the  1964  Civil  Rights  Act,  as 
amended,  states: 


The  Canadian  Human  Rights  Act,  Bill  C-25,  2nd  Session,  30th 
Parliament.     c_f.  The  Sex  Discrimination  Act,     1975  Law 
Reports  Statutes,  c.65,  s.  1(b),  and  the  Race  Relations  Act  (1976) 
of  the  United  Kingdom,  which  cover  'unintentional  discrimination', 
but  do  not  cover  religion.     See  generally,  Review  of  Race  Relations 
Act,  Community  Relations  Commission,  London,  1975. 


242  U.S.C.  §2000e  -  2(a)(1). 
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It  shall  be  an  unlawful  employment  practice  for  an 
employer  (1)  to  fail  or  to  refuse  to  hire  or  to  dis- 
charge any  individual,  or  otherwise  to  discriminate 
against  any  individual  with  respect  to  his  compensation, 
terms,  conditions,  or  privileges  of  employment,  because 
of  such  individual's  race,  color,  religion,  sex,  or 
national  origin. 

Section  701(j)l  of  that  Act  was  amended  in  1972  to  define  "religion" 
as  including  "all  aspects  of  religious  observance  and  practice,  as  well 
as  belief,  unless  an  employer  demonstrates  that  he  is  unable  to  reason- 
ably accommodate  to  an  employee's  or  prospective  employee's  religious 
observance  or  practice  without  undue  hardship  on  the  conduct  of  the 
employer's  business."    Similarly,  a  broad  definition  as  to  when  "religious 
discrimination"  occurs  has  also  been  adopted: 


Religious  discrimination  occurs  when  an  individual  is 
required  by  an  employment  rule  or  policy  either  to 
abandon  a  fundamental  precept  of  religion  or  to  give 
up  an  employment  opportunity,"  2 

United  States'  courts  have  considered  the  question  of  whether 

it  is  necessary  to  prove  intent  to  discriminate  as  a  prerequisite  to 

finding  an  unfair  employment  practice.     In  Griggs  v.  Duke  Power  Co . 3 

the  Supreme  Court  said: 

.   .   ^ut  good  intent  or  absence  of  discriminatory 
intent  does  not  redeem  employment  procedures  or  testing 
mechanisms  that  operate  as 'built-in    headwinds'  for 
minority  groups  and  are  unrelated  to  measuring  job  capability 


142  U.S.C.  §2000e  -  (j). 

2C.C.H.  EEOC  Decisions  (1973)  116120  at  p. 4215- 

3Griggs  v.  Duke  Power  Co.   (1971),  91  S.Ct.849  (U.S.S.C.)  at  854. 
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Congress  directed  the  thrust  of  the  [1964  Civil  Rights] 
Ac t  to  the  consequences  of  employment  practices,  not 
simply  the  motivation.    More  than  that, Congress  has 
placed  on  the  employer  the  burden  of  showing  that  any 
given  requirement  must  have  a  manifest  relationship  to 
the  employment  in  question. 

The  Griggs  doctrine  has  been  accepted  in  subsequent  cases  such  as 

Albermarle  Paper  Co.  v.  Moody ;  1 

If  backpay  were  awardable  only  upon  a  showing  of  bad  faith, 
the  remedy  would  become  a  punishment  for  moral  turpitude, 

rather  than  a  compensation  for  workers'  injuries.  This 
would  read  the  "make  whole     [secure  complete  equality]  pur- 
pose right  out  of  Title  VII,  for  a  worker's  injury  is  no 
less  real  simply  because  his  employer  did  not  inflict  it 
in  "bad  faith".     Title  VII  is  not  concerned  with  the  emp- 
loyer's 'good  intent  or  absence  of  discriminatory  intent' 
for  'Congress  directed  the  thrust  of  the  Act  to  the  con- 
sequences   of  employment  practices,  not  simply  the  moti- 
vation.'    Griggs  v.  Duke  401  U.S.  at  432. 

The  above  decisions  held  it  was  not  necessary  to  prove  discrimina- 
tory  intent  notwithstanding  section  706(g)"1  of  The  Civil  Rights  Act 
which  reads: 

If  the  court  finds  that  the  respondent  has  intentionally 
engaged  in  or  is  intentionally  engaging  in  an  unlawful 
employment  practice  charged  in  the  complaint,  the  court 
may  enjoin  the  respondent  from  engaging  in  such  unlawful 
employment  practice.   .  . 

The  United  States  Court  of  Appeal  in  Kober  v.Wes tinghouse^  has  inter- 
preted Section  706(g): 

The  intentional  unfair  employment  practices  included  in 
Section  706(g)  are  those  practices  which  are  engaged  in 
deliberately  rather  than  accidentally.   .  . 


A(1975),  422  US  407  (U.S.S.C.)  at  422-3. 

242  U.S.C.  §2000e  -  5(g). 

3(1973),  480  F.  2d     240  (C.A.-3)  at  245. 
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No  willfullness  on  the  part  of  the  employer  need 

be  shown  to  establish  a  violation  of  Section  706 Cg).^ 

2 

This  interpretation  was  accepted  in  Rogers  v.  International  Paper  Co, 

Notwithstanding  the  provision  in  Title  VII  allowing  in- 
junctive relief  and  back  pay  only  where  the  respondent 
has  intentionally  engaged  in  unlawful  practice,  42  U.S.C. 
s.  2000e  5(g),  courts  have  established  that  proof  of 
discrimination  does  not  require  proof  of  intent  to 
descriminate .    All  that  is  required  is  that  the  employment 
practice  not  be  accidental. 

A  similar  interpretation  of  Section  706(g)     has  been  made  in  United 

3 

Papermakers  and  Paper  Workers,  Local  189  v.  U.S.,  Jones  v.  Lee  Way 
Motor  Freight  Co.,^  and  Sagers  v.  Yellow  Freight  System,  Inc.  5 


1(1973),  480  F.  2d  240  (C.Ar3)  at  246. 
2(1975),  510  F.  2d  1340  (C.A.-8)  at  1344. 
3(1969),  416  F.  2d  900  (C.A.-5)  at  996. 
4(1970),  431  F.  2d  245  (C.A.-10). 

5(1973,  388  F.  Supp  507  (D.C.  Ga.),  affirmed  as  modified  (1976), 
529  F.  2d  721  (C.A.-5). 
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Does  Security  have  an  obligation  to  accommodate  Mr.  Singh's 

religious  practices?    The  same  issue  has  been  considered  in  American 

decisions.     Counsel  for  Security  cited  Eastern  Greyhound  Lines 

Division  of  Greyhound  Lines  v.  New  York  State  Division  of  Human 

Rights .      A  Black  Muslim    had  alleged  discrimination  contrary  to  New 

York  State  human  rights  legislation  when  a  bus  company  refused  to 

hire  him  because  of  his  beard.  The  applicant  had  explained  that  he 

could  not  shave  for  religious  reasons.  The  Court  of  Appeal,  reversing 

the  decision  of  the  State  Human  Rights  Appeal  Board  that  there  was 

discrimination,  said: 

[An  employment]  policy  resting  on  a  desire  to  promote 
business  by  greater  public  support  could  justify  the 
exclusion  by  an  employer  of  beards  and  have  no  possible 
religious  connotation.     Such  a  rule,  so  motivated,  as 
it  affected  employment,  would  not  come  within  the  bar 
of  the  statute  unless  it  be  shown  .   .   .  '. 
that  the  employment  decision  was  in  fact  actuated  by 
discrimination  against  creed. 2 

The  New  York  Court  of  Appeal  distinguished  the  Supreme  Court 

3 

decision  of  Sherbert  v.  Verne r ,     decided  in  1963.  Sherbert  related  to 

the  right  of  a  member  of  the  Seventh-Day  Adventist  Church  to  receive 

unemployment  compensation  from  South  Carolina  when  she  was  discharged 

for  refusing  to  work  on  Saturday.     In  delivering  the  opinion  of  the 

court,  Justice  Brennan  said: 

Here  not  only  is  it  apparent  that  appellant's  declared 
ineligibility  for  benefits  derives  solely  from  the 
practice  of  her  religion,  but  the  pressure  upon  her  to 
forego  that  practice  is  unmistakable.     The  ruling 
forces  her  to  choose  between  following  the  precepts 
of  her  religion  and  forfeiting  benefits,  on  the  one 
hand,  and  abandoning  one  of  the  precepts  of  her 
religion  in  order  to  accept  work,  on  the  other  hand. 


iC^O),   265  N.E.  2d  745  (N.Y.C.A.). 
2Id_.  at  746. 

3(1963),  374  U.S.   398;  83  S.Ct.  1790. 
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Governmental  imposition  of  such  a  choice  puts  the 
same  kind  of  burden  upon  the  free  exercise  of 
religion  as  would  a  fine  imposed  against  appellant 
for  her  Saturday  worship.^ 

The  New  York  Court  of  Appeal  in  Eastern  Greyhound  distinguished 

the  factual  situation  it  was  considering  from  that  in  Sherbert  on  the 

basis  that  the  latter  case  "...was  concerned  with  state  action  and 

was  expressly  limited  to  discrimination  in  allowance  of  a  public 
2 

benefit ." 

The  Court  of  Appeal  in  Greyhound  relied  upon  Dewey  v.  Reynolds 
3 

Metals  Co.       This  decision,  by  the  Court  of  Appeal  of  the  Federal 
Court  for  the  Sixth  Circuit,  involved  an  action  against  a  private 
employer  resting  upon  alleged  discrimination  under  the  1964  Civil 
Rights  Act.  The  court  held  that  implementation  of  a  collective  bargain- 
ing agreement  which  sometimes  called  for  work  on  Sunday  did  not 
constitute  discrimination  even  though  the  plaintiff  alleged  he  could 
not  work  on  Sunday  because  of  his  religious  beliefs.     The  court  in 
Eastern  Greyhound  said  of  Dewey : 

The  opinion  noted  that  plaintiff  and  amicus  curiae 
tried  to  'equate  religious  discrimination  with 
failure  to  accommodate1.    These  two  concepts,  the 
court  noted,    'are  entirely  different.'^ 

I  disagree  with  the  Eastern  Greyhound  and  the  Dewey  decision  as  well, 
at  least  in  so  far  as  it  can  serve  as  support  for  the  proposition  in 
Eastern  Greyhound  that  the  motivation  of  the  employer  is  a  critical  pre- 
requisite.      Dewey  was  one  of  the  first  cases  to  be  decided  under  the 
then  new  1964  Civil  Rights  Act.     In  1972,  Congress,  apparently  dismayed 


183  S.Ct.  1790  at  1794. 

2265  N.E.  2d  745  at  747. 
3(1970),  429  F.  2d  324  (C.A.-6). 

4265  N.E.  2d  745  at  747. 
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with  the  limited  protection  being  given  by  the  1964  Civil  Rights  Act, 
amended  the  legislation,  broadening  the  definition  of  "religion"  to 
include : 

all  aspects  of  religious  observance  and  practice,  as 
well  as  belief,  unless  an  employer  demonstrates  that 
he  is  unable  to  reasonably  accommodate  to  an  employee's 
or  prospective  employee's  religious  observance  or 
practice  without  undue  hardship  on  the  conduct  of  the 
employer's  business. 

There  is  now,  in  the  United  States  under  this  federal  legislation, 
a  clear  duty  on  an  employer  to  try  to  accommodate  an  employee  of  a 
minority  religion.     The  decisions  of  the  United  States  Supreme  Court 
in  Griggs  and  Albermarle ,  which  are  later  than  the  Eastern  Greyhound 
decision  of  the  New  York  Court  of  Appeal,  are  clear  and  unequivocal  in 
stating  that  discriminatory  intent  is  not  a  prerequisite  to  the  court 
finding  a  violation  of  the  Civil  Rights  Act  of  1964,  as  amended.  I 
doubt  very  much  the  Eastern  Greyhound  case  would  be  followed  today  in 
the  United  States.     I  disagree  with  the  decision. 

It  is  instructive  to  note  that  even  before  the  19  72  amendment,  the 
Equal  Employment  Opportunity  Commission  in  the  United  States  had  con- 
sistently decided  that  the  failure  of  an  employer  to  accommodate  an 
employee's  religious  practices  was  a  breach  of  the  Civil  Rights  Act 
unless  undue  hardship  to  the  employer  resulted. 

The  discharge  of  a  female  member  of  the  Black  Muslim  faith  because 
of  the  religious  requirement  of  wearing  a  long  dress  in  contravention 

of  the  employer's  dress  regulations,  was  held  to  be  unlawful  by  the 

2 

Equal  Employment  Opportunities'  Commission.  Another  decision  involved 
a  nurse  prevented  by  her  religion  from  removing  a  white  scarf 


X42  U.S.C.  s2000e-j  . 

2CCH  EEOC  Decisions  (1973)  116283. 
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haircovering .     As  she  could  not  wear  the  nurse's  cap  required  by 
hospital  regulations,  she  was  discharged.     In  the  absence  of  proof 
that  the  regulation  was  motivated  by  a  necessary  business  reason, 
her  dismissal  was  held  to  be  unlawful."'" 

Re  Canada  Valve  Ltd.  and  International  Molders  and  Allied 

9 

Workers  Union.  Local  279    is  a  decision  of  a  labour  arbitration  board 

chaired  by  a  respected  labour  arbitrator  with  much  experience,  Mr. 

O.B.  Shirae,  in  which  the  approach  of  the  board  was  similar  to  that  of 

the  courts  in  the  American  cases  already  discussed.  The  grievor  was  a 

member  of  the  Serbian  Orthodox  Church,  whose  members  celebrated 

Christmas  on  January  7  of  the  year  of  the  grievance.     The  grievor  had 

asked  for  a  leave  of  absence  for  that  day  but  was  refused,  and  the 

grievor  then  took  the  leave  of  absence  without  authorization.  The 

arbitration  board  was  to  determine  whether  the  employer  had  a  just 

cause  for  discipline.     An  article  in  the  collective  agreement  provided 

that  the  company  might  grant  leaves  of  absence  for  legitimate  personal 

reasons.     The  company  said  that  the  reason  the  grievor  had  been  denied 

his  leave  was  because  his  absence  would  decrease  production.  The 

arbitration  board  decided: 

It  is  undoubtedly  a  valid  consideration  for  the  company 
when  granting  leaves  of  absence  to  consider  its  pro- 
duction requirements.     However,  the  discretion  to  grant 
the  leave  of  absence  requires  some  objective  consideration  of  the 


■"■CCH  EEOC  Decisions  (1973)  116180. 
2(1975),  9  L.A.C.  (2d)  414. 
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interest  of  the  employee  who  makes  such  a  request.  The 
company's  obligation  is  to  balance  both  the  interest  of 
the  employee  and  the  interest  of  the  company.    While  the 
company  is  given  a  discretion,  if  it  were  merely  to  take 
its  production  requirements  into  account  when  it  received 
a  request  from  employees,  it  could  in  effect  nullify  the 
effect  of  such  a  provision. * 

The  provision  in  this  particular  collective  agreement  does  not 
give  any  right  to  the  grievor  to  demand  a  leave  of  absence;  the 
employer  has  a  discretion  to  grant  a  leave  of  absence.     Although  this 
is  a  provision  in  a  particular  collective  agreement,  it  is  the  same 
discretion  that  any  employer  has  with  respect  to  his  employees, 
whether  explicitly  written  into  a  contract  or  left  unstated. 

The  method  of  analysis  suggested  by  this  case  is  useful.  First, 
one  decides  whether  the  employee's  request  is  important  and  valid; 
i.e.  not  trivial  or  arbitrary.     Second,  one  determines  the  extent  of 
the  inconvenience  that  would  be  caused  to  the  employer  if  the  request 
were  granted.     Finally,  the  inconvenience  to  the  employer  and  the 
importance  of  the  request  from  the  standpoint  of  the  employee  must 
be  balanced. 

The  board  went  on  to  decide: 

Surely,   the  request  made  here  for  valid,  personal  and 
religious  reasons  was  a  most  legitimate  request  which  re- 
quired consideration  to  the  point  where  the  company  should 
have  been  prepared  to  make  some  accommodation  in  its 
production  in  order  to  satisfy  the  employee. 

There  are  some  situations  where  the  personal  needs  and 
obligations  of  employees  such  as  serious  family  illness  or 
religious  commitments  are  such  that  the  company  must  be 
required  to  yield  to  a  request  for  leave  notwithstanding 
that  it  may  have  a  discretion.    We  are  confirmed  in  our  view 
by  the  majority  award  of  the  board  of  arbitration  in  Re 


(1975),  9  L.A.C.   (2d)  at  415 
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Brunswick  Hotel  and  Local  280  Bartenders'  Union,   (August  12, 
1969),  unreported  (Weiler),  referred  to  in  Re  Printing  Specialities 
&  Paper  Products  Union,  Local  466  and  Cryovac  Division,  Grace 
Chemicals  Ltd.   (1972),  24  L.A.C.  127  (Weiler).1 

Upon  whom  is  the  onus  to  prove  that  the  employment  practice 
was  discriminatory  or  not.  Upon  whom  is  the  onus  to  show  whether  undue 
hardship  was  forced  upon  the  employer  or  not  by  the  duty  to  accommodate? 

Once  a  prima  facie  case  of  discrimination  has  been  made  out, 
the  American  decisions  place  the  onus  on  the  employer  to  prove  that 
the  discriminatory  practice  or  "policy  is  so  necessary  to  the 
operation  of  his  business  as  to  justify  the  policy's  discriminatory 
effects".      The  Equal  Employment  Opportunity  Commission  bases  this 
tenet  on  the  wording  of  the  1972  amendment  to  the  Civil  Rights  Act, 
which  broadens  the  definition  of  discrimination  because  of  religion.  This 
amendment  places  a  statutory  duty  on  employers  to  accommodate  their 
employees'  religious  practices  "unless  an  employer  demonstrates  that 
he  is  unable  to  reasonably  accommodate  to  an  employee's  or  prospective 
employee's  religious  observance  or  practice  without  undue  hardship  on 
the  conduct  of  the  employer's  business". 3    The  onus  is  therefore  covered 
expressly  by  the  American  legislation. 

If  one  falls  back  upon  the  philosophy  expressed  in  The  Ontario 
Human  Rights  Code  it  follows  that  the  onus  should  fall  upon  the  employer 

1I_d.  at  416.     See  also  a  decision  by  Mr.  Shime  as  sole  arbitrator, 
Dominion  Stores  Limited  and  United  Steelworkers  of  America  In  the  Matter 
Of  A  Grievance  Relating  To  Mike  Ridley,    (Sept.   25.  1975).  unreported. 

2CCH  EEOC  Decisions  (1973)  116180  at  p.  4306. 
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to  demonstrate  that  he  is  unable  to  reasonably  accommodate  to  a  pro- 

pective  employee's  religious  observance  or  practice  without  undue 

hardship  on  the  conduct  of  his  business,  once  a  prima  facie  case  has 

been  established  of  discrimination  through  the  application  of  the 

employer's  employment  regulations. 

This  idea  of  human  equality  evolved  in  Europe 
during  the  past  three  centuries,  drawing  on  a  Judaeo- 
Christian  tradition,  responding  to  the  imperatives  of 
a  modernizing  society,  and  backed  by  the  evidence  of 
social  science  on  the  shaping  influence  of  environment, 
has  placed  the  onus  on  those  who  wish  to  discriminate, 
to  provide  a  justification  for  the  proposed  differential 
treatment.     It  may  be  expressed  in  the  form  of  a  prac- 
tical maxim:     'treat  all  men  as  equal,  unless  there  are 
good  reasons  to  the  contrary'. 


But  it  is  not  enough  to  require  the  giving  of 
reasons,  for,  if  that  were  enough,  it  would  be  in 
accordance  with  this  principle,  for  example,  'to 
treat  black  men  differently  from  others  just  because 
they  were  black,  or  poor  men  differently  just  because 
they  were  poor,  and  this  cannot  accord  with  anyone's 
idea  of  equality'.   .   .  The  reason  given  must  also  be 
relevant  to  the  difference  which  is  sought  to  be  made 
in  the  way  people  are  treated. 


An  employer  is,  of  course,  entitled  to  reject  an 
applicant  who  is  not  properly  qualified  for  the  job 
for  which  he  has  applied,  so  long  as  he  does  not  regard 
colour,  race  or  ethnic  or  national  origins  as  part  of 
the  requisite  qualifications.     It  is  for  the  person 
alleging  unlawful  discrimination  to  show  that  he  had 
the  necessary  qualifications.     If  he  does  so,  and  the 
job  is  available,  it  is  for  the  alleged  discriminator 
to  prove  that  the  applicant  was  not  rejected  on  grounds 
of  colour,  race,  etc.^ 

This  quotation,  expressed  in  respect  to  the  law  of  Great  Britain,  is 
equally  applicable  to  the  Ontario  legislation. 


Race  and  Law,  op.  cit,  at  p.  75,  187,  188. 
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Placing  the  onus  on  the  employer  to  prove  undue  hardship  on  his 
business  is  a  very  sensible  approach.     The  employer  is  in  the  best 
position  to  understand  and  explain  why  his  hiring  practices  are  depend- 
ant upon  the  operation  of  his  business.     Such  an  explanation  may  involve 
detailing  facets  of  the  employer's  business  organization,  known  only 
to  the  employer.    A  prospective  employee  may  know  so  little  about  the 
overall  structure  of  the  business  that  it  may  only  be  possible  for 
him  to  make  out  a  prima  facie  case  of  discrimination.     To  require  the 
victim  of  discrimination  to  prove  in  detail  that  there  would  have  been 
no  unfair  inconvenience  placed  on  the  employer  by  hiring  him,  is  to 
assume  that  the  prospective  employee  is  in  a  position  to  know  intricate 
details  of  the  prospective  employer's  management  policies.  Moreover, 
it  is  always  difficult  to  prove  a  negative  proposition.     To  place  the 
burden  of  proof,  beyond  the  requirement  of  establishing  a  prima  facie 
case,  on  the  victim  would  place  him  in  an  untenable  position.     It  is 
the  employer  who  is  most  able  to  rebut  the  presumption,   if  in  the 
particular  case  the  presumptiom  is  fairly  rebuttable. 

A  comparison  with  labour  arbitration  cases  is  useful  as  the  func- 
tion of  the  Board  of  Inquiry  under  The  Ontario  Human  Rights  Code  and 
an  Arbitration  Board  hearing  a  grievance  under  the  Labour  Relations  Act 
is  similar.     The  arbitrator  in  Northern  Electric  Office  Employee  Associ- 
ation in  re  Northern  Electric  Company , ^  comments  on  the  onus  of  proof 
in  Ontario  when  a  grievor  complains  of  an  unfair  dismissal: 

When  a  grievance  is  presented,  an  obligation  falls 
upon  the  association  to  present  some  proof  that  the 
company  has  been  capricious,  arbitrary,  discriminatory, 
or  mistaken.   .   .   .  Having  made  these  claims  the  associ- 

1(1953),  4  L.A.C.  1331  at  1332. 
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ation  asserted  that  the  burden  of  proof  falls  on  the 

company    An  Important  point  in  cases  of  this 

nature  is  the  extent  of  proof  that  must  be  advanced  by 
the  Union  to  justify  assuming  that  the  burden  of  proof 
falls  on  management.     Obviously  a  mere  statement  of 
violation,  while  sufficient  to  get  the  matter  into  the 
grievance  procedure,  is  not  enough  to  justify  an  arbitrator 
requiring  proof  from  the  Company.    As  a  general  rule 
it  is  necessary  for  the  Union  to  produce  sufficient  evidence 
to  convince  the  arbitrator  that  there  is  some  reason  to 
believe  the  charge  of  violation.     If  this  is  done,  the 
burden  of  proof  falls  on  the  management. 

Returning  to  the  case  at  hand,  there  is  no  dispute  about  the 
occurrence  of  the  events  in  question.     The  credibility  of  Mr.  Singh  is 
not  in  issue;  Security  did  not  contest  the  facts  as  presented  by  Mr.  Singh 
Therefore,  since  I  find  that  a  prima  facie  case  of  contravention  of  The 
Ontario  Human  Rights  Code  has  been  established,   the  burden  of  proof  must 
shift  to  the  company,  just  as  it  would  in  a  grievance  arbitration  in 
respect  to  an  unfair  dismissal.    On  the  evidence  given  to  the  Inquiry,  I 
have  no  doubt  Security  can  reasonably  accommodate  a  Sikh's  religious 
observance  or  practice  through  his  having  a  beard  and  wearing  a  turban 
without  undue  hardship  on  the  conduct  of  Security's  business.  Indeed, 
I  do  not  believe  any  hardship  whatsoever  is  imposed  upon  Security  by 
its  having  a  Sikh  employee  who  has  a  beard  and  wears  a  turban. 

Nor  can  the  possibility  that  any        of  Security's  clients 

might  prefer  not  to  have  a  Sikh  as  a  security  guard  avail  Security. 

Nor  would  it  be  consistent  with  the  idea  of  equality 
to  accept  the  prejudices  of  others  as  a  relevant 
reason  for  according  differential  treatment  to  members 
of  a  particular  racial  group.     If  Jones,  a  black  worker, 
is  otherwise  qualified  for  a  job,   it  is  as  irrelevant 
a  reason  for  rejecting  him  that  his  colour  is  objected 
to  by  other  workers  as  that  it  offends  the  employer 
himself.     In  both  cases,  the  alleged  'reason'  for  his 
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exclusion  is  his  colour;  in  both  cases,  it  is  not  a 
relevant  reason  for  exclusion  consistent  with  the 
idea  of  equality. ^ 

To  summarize,  Security's  employment  regulations  have  resulted 
in  discrimination  against  Mr.  Singh,  a  Sikh,  because  of  his  creed.  Al- 
though Security  did  not  intend  to  discriminate  against  any  religious 
group  in  the  application  of  its  employment  regulations,   the  effect  of 
the  application  of  those  regulations,  as  known  by  Security,  would  be 
to  preclude  Sikhs  from  employment  with  Security. 

Security  is  bound  to  accommodate  its  employees'  and  prospective 
employees'  religious  practices  unless  Security  can  demonstrate  that  it 
is  unable  to  reasonably  accommodate  an  employee's  or  prospective 
employee's  religious  practice  without  undue  hardship  on  the  conduct  of 
its  business.     Security  has  not  met,  and  in  my  opinion  is  not  able  to 
meet,   this  onus  in  the  factual  situation  before  this  Inquiry. 

In  my  opinion,  Security  has  contravened  section  4(1) (a)  of  The 
Ontario  Human  Rights  Code. 

ORDER 

I  do  not  think  this  is  a  situation  where  damages  should  be 
awarded  for  injury  to  the  complainant's  feelings  and  dignity,  assuming 
that  "compensation"  as  referred  to  in  s.  14  c.   (b)  of  The  Ontario  Human 
Rights  Code  is  sufficiently  broad  to  allow  an  award  of  such  damages. 

"*~Race  and  Law,   op .  cit.  at  p.  76. 
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Security  has  not  acted  maliciously,  and  the  complainant,  Mr.  Singh  was 
aware  of  this  from  the  inception  of  his  contact  with  Security. 

The  complainant  did  not  seek  employment  with  any  other  security 
guard  company,  even  though  he  knew  that  his  own  son  had  been  employed  by 
one.    Mr.  Singh  was  employed  as  a  real  estate  salesman  when  he  sought 
employment  with  Security,  and  continued  his  employment  as  a  real  estate 
salesman  after  being  denied  employment  by  Security.     This  is  not  a  case 
where  there  are  proven  damages.     This  is  a  situation  in  which  the  prin- 
ciple at  issue  is  the  important,  indeed,  extremely  important  matter  before 
the  Inquiry. 

There  has  been  a  contravention  of  The  Ontario  Human  Rights  Code.  The 
regulations  of  Security  which  require  guards  to  be  clean-shaven  and 
to  wear  caps  have  the  effect  of  discriminating  against  Sikhs. 
Mr.  Singh  was  denied  employment  because  of  his  religious  beliefs  and 
practices.    Accordingly,  I  order  that  Security  is  now  obliged  to  offer 
Mr.  Singh  employment  immediately,  or  as  soon  as  it  has  an  opening  for 
the  employment  of  a  security  guard,  since  at  the  time  of  his  application 

it  is  clear  there  was  an  employment  opportunity  which  would  have  been  offered 
to  him  had  he  shaved  his  beard  and  removed  his  turban.     No  present  employee 
of  Security  will  be  jeopardized  because  of  this  decision. 

I  further  order  that  for  the  future  Security  is  to  make  an  exception, 
for  Mr.  Singh  and  for  any  other  sincere,  practising  member  of  the  Sikh 
faith  who  is  a  prospective  employee  of  Security, in  respect  to  Security's 
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employment  regulations  of  requiring  all  their  guards  to  wear  caps  while 
on  duty  and  to  be  clean-shaven.    Security  must  accommodate  prospective 
Sikh  employees  in  respect  to  their  religious  practices  by  not  requiring 
them  to  dispense  with  their  turbans  and  beards  as  a  prerequisite  to 
employment  as  security  guards  with  Security. 

Dated  at  Toronto  this  31st  day  of  May,  1977. 
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